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The seven citations/orders and proposed penalties in

t hese cases arise from MSHA i nspections of Respondent's m ning
facilities in central Pennsylvania in the fall of 1993. The
Frencht omn surface coal mne, where the violation alleged in
Docket No. PENN 94-201 occurred and the Leslie Tipple, where
the violations alleged in Docket Nos. PENN 94-210, PENN 94-247
and PENN 94-271 occurred, are five to ten mles apart (Tr. 11
21-23). The Leslie Tipple includes the preparation plant and
refuse area for the Frenchtown Mne (Tr. I1: 22)*%

The assessnment control nunbers assigned the proposed
penalties in these cases are not consistent with the mne
identification nunbers for the |locations at which the alleged



vi ol ati ons occurred.



Order No. 3710524: Cut in dunp truck tire

On Septenber 30, 1993, MSHA I nspector Lester Poornman began
i nspecting the Frenchtown surface coal mne at 8:30 a.m (Tr. |
50). Immediately upon his arrival at the pit, at which mning
was in progress, Poorman noticed Caterpillar dunp truck No. 130
suddenly |l eave the pit area and drive to the mne's tire storage
area (Tr. I: 54). The inspector believed he saw a | arge cut on
the truck's right front tire (Tr. 1: 55,57).

At the storage area, Poorman neasured the cut and found it
to be 38 inches long, 20 inches wide, and two to three inches
deep (Tr. 1: 55-56). It extended fromthe inside sidewall in a
hal f-noonli ke pattern to the portion of the tire touching the
roadway (Tr. 1: 55-57).

The inspector determ ned that the day-shift driver of truck
No. 130 had conpl eted an equi pnent report at the end of his shift
the previous evening (6:00 p.m, Septenber 29, 1993), which noted

a bad cut in the right front tire (Tr. |: 58-59, 63)2. However,
t he equi pnment report of the night-shift driver did not nention
the cut in the tire (Tr. 1: 63, 80-81, 111-112).

As a result of his observations and an interview with the
day-shift driver, Poorman issued Order No. 3710524, all eging

Poorman al so testified that the driver told himthat
when he advised his foreman Robert Greenawalt of the cut,
G eenawalt told himthat if he was not satisfied with the

condition of the truck, he could go hone (Tr. |: 64-65). The
inmport of this testinony is that the driver was forced to
use the truck in its defective condition. | decline to find,

solely on the inspector's hearsay testinony, that any such
conversation occurred. Moreover, even if such conversation

did occur, it is unclear when it took place (Tr. 1: 67, 101-02).
This | eaves open the possibility that the condition of the tire

was nuch | ess dangerous than when observed by Inspector Poorman.



a violation of section 104(d)(2) of the Act and 30 C.F. R
"77.404(a). The regulation requires that nobile and stationary
equi pnment be maintained in safe operating condition and that
unsaf e equi pnent be renoved from service i mediately. NSHA
subsequent|ly proposed a $5,000 civil penalty for this order.

Respondent' s defense to the order

Truck No. 130 was sent to the tire storage area by Forenman

Robert G eenawalt (Tr. I: 57, 94, 97) and the danaged tire was
replaced prior to 11:30 a.m (Order No. 3710524, block 18,

Tr. 94-97). | credit Geenawalt's testinony that he sent the
truck to tire storage area as soon as he was aware of the | arge
cut on the right front tire (Tr. I: 97, 101-02).°3

Thi s, however, does not end the inquiry into the question
of whether Respondent violated the cited regul ati on or whet her
it was negligent in doing so. The fact that G eenawalt was
unaware of the defect in the tire until sonetime on the norning
of Septenber 30 is the result, in part, of the procedures set
up by Respondent for handling reports of defective equi pnent.
| conclude, on the basis of the operator's report and | nspector
Poorman' s testinony, that the vehicle had not been in safe
operating condition at |east since the end of the day shift at

] allowed Greenawalt to testify over Petitioner's

objection that Geenawalt was not |isted in Respondent's
pre-trial exchange. Since ny notice of hearing required the
parties to exchange witness lists only one week before hearing,

| fail to see how Greenawalt's "surprise" appearance prejudiced
Petitioner's trial preparation. Mreover, |nspector Poornman had
been told by the driver during the inspection that G eenawalt had
sent himto the tire storage area (Tr. |: 57). In the absence of
any prejudice, | see no basis for excluding Geenawalt's testi -
mony for Respondent's nonconpliance with the directions in the
Notice of Hearing, DeMarines v. KLM Royal Dutch Airlines,

580 F. 2d 1193, 1201-02 (3d Cr., 1978).




6:00 p.m on Septenber 29 (Tr. I: 109).

| conclude further that this vehicle had been used and had
been available for use in an unsafe condition for a period of
14 hours due to Respondent's procedures for handling defective
equi pnent reports. Respondent contracted with Gem I ndustries
for mai ntenance of its equipnent (Tr. 1: 105-06). Drivers
vehicle reports went to Gem I ndustries, not to Power Operating
or its foremen (Tr. 1: 100, 105-06).

Gem I ndustries reviewed the equi pnment reports and infornmed
Respondent if any corrective action was warranted (Tr. |: 105-
07). | conclude that Respondent cannot contract away its
responsibility to i medi ately renove unsafe equi pnent from
service. |If the contract with GemIndustries failed to provide
a nechanismfor pronpt corrective action with regard to the
driver's Septenber 29, 1993 report, Power Operating bares
responsibility for this failure under the Federal Mne Safety
and Health Act.

| credit the opinion of Inspector Poorman that conti nued
use of the truck in the condition in which it was reported on
Sept enber 29, and observed on Septenber 30, was reasonably
likely in the normal course of mning operations to result in a
bl ow-out of the tire. |Its condition made it reasonably likely
that mners would be seriously injured by flying objects (Tr. |
66-67), Mathies Coal Co., 6 FMSHRC 1, 3-4 (January 1984);
US Steel Mning Co., 6 FMSHRC 1573, 1574 (July 1984).

On the other hand, | do not believe that the record
supports a conclusion that Respondent's negligence was
sufficiently "aggravated" to constitute an "unwarrantabl e
failure" to comply with the regulation. | deem Respondent's
negligence to be ordinary and affirmthis violation as a
"significant and substantial" violation of section 104(a)
of the Act.

Considering the six penalty criteria in section 110(i)
of the Act, particularly the gravity of the violation, the
degree of negligence, and Respondent's i nmedi ate abat enent
of the violation, | assess a $1,500 civil penalty. | believe
a penalty of this magnitude is warranted by the fact that this
truck was available for use in an unsafe condition for at |east
14 hours after the defect was reported by the driver (Tr 1: 69,
109-110).



Respondent's handling of refuse at the preparation
plant: Order No. 3710451 (Docket No. PENN 94-210);
Order Nos. 3710505 and 3710506 (Docket No.
PENN 94-271); Order No. 3710674 and Citation
No. 3710675 (Docket No. PENN 94- 247)

Four of the violations in these dockets concern whet her
Respondent's procedures for handing refuse at its coal prepa-
ration plant conport with MSHA's regulations at 30 C F. R
"77.215. More specifically, the issues are whether refuse was
deposited and spread so as to mnimze the flow of air through
a refuse pile in conformance with "77.215(a), and whether the
piles were conpacted in two-foot |ayers as required by
*77.215(h).

Order No. 3710451 (Docket No. PENN 94-210)

On Cctober 13, 1993, MSHA I nspector Charles Lauver
i nspected the 005 refuse pit at Respondent's preparation
plant (the Leslie Tipple). Lauver observed a | arge nunber
of piles of refuse fromthe preparation plant that were
bet ween four to eight feet high. They were peaked in shape
and overl apped at the base (Tr. |: 124, 173). These piles had
not been spread or conpacted. A bulldozer was pushing dirt
on top of the piles of coal refuse”.

“This refuse is a mxture of rock, shale, dirt, clay and
fine coal that is cleaned fromthe raw coal by washing at the
preparation plant (Tr. 1: 129, 157). It nust be deposited in
piles regulated by MSHA pursuant to ""77.214-77.215-4.

A maj or issue between MSHA and Respondent was the conpany's
practice of stacking |arge anounts of refuse adjacent to the
preparation plant prior to noving it to the refuse pile.



Because he determ ned that no effort was being nmade to
spread and conpact the refuse in two-foot |ayers, Lauver issued
Order No. 3710451, alleging a violation of "77.215(h). That
regul ation states that, "After Cctober 31, 1975 new refuse piles
and additions to existing refuse piles, shall be constructed in
conpacted | ayers not exceeding two feet in thickness..

Power Qperating's procedure for conpacting refuse was to
let it sit for a few days after being dunped at the refuse pile.
Then it covered the refuse with soil, spread and conpacted it
(Tr. I: 152, 171). Respondent's witnesses testified that the
refuse is up to 30 percent water when dunped and is too | oose
to support the weight of the nmachines that conpact and spread it
(Tr. I: 151-52, 171-72, 174). Not only is this testinony not
controverted, it is essentially corroborated by |nspector Lauver
and the Secretary's expert, John Fredland. Lauver testified:

.... this material is generally so soft that a
vehicle could sink into it if it were to drive
on top of it?

Yes, sir. (Tr. 1: 146-47).

Q You said that this is a thick nmud material that
is soft enough for a vehicle to sink into it.
Does it make a difference in your mnd whet her
the vehicle is riding over a two or three-foot
| ayer of material as opposed to a six-foot pile

Al t hough there was considerable testinony regarding this
practice, it appears to have little relevance to the violations
alleged (Tr. 1: 219-224). MNMSHA apparently believed that the
all eged failure to conpact the refuse in accordance with its
interpretation of "77.215(h) was due to the |arge anount of
refuse being hauled fromthe preparation plant to the refuse
pile in Cctober and Novenber, 1993.



of material in terns of the |likelihood of the
vehicle to sink into it?

In this case a bull dozer riding over a
two or three-foot |ayer of material, the tracks
are able to get purchase [traction] even if it

begins to spin. ... Wen it gets thicker than
that the machine will, what we call, belly out
on the track. It will rest on the belly pan on
t he underpart of the machine and the tracks w |l
be unable to get purchase and they'll sit there
and spin. (Tr. 1: 147-48).



M. Fredland agreed that a bull dozer would sink into
a refuse pile with noisture content of 30 percent or even
25 percent (Tr. 1: 200, 207).

Respondent argues that nothing in the cited regul ation
specifies a tine period in which the refuse nust be spread
and conpacted in two-foot layers. |t contends further that
by conpacting the material in two-foot |ayers after letting
it dry for two to three days it conplies with the terns of
"77.215(h). | reach the sane concl usion.

Respondent al so suggests that its procedures are con-
sistent with the underlying rationale of the regulation which
is to mnimze air flowng through the refuse pile so as to
prevent fire through spontaneous conbustion (see Tr. 1: 135-37,
194-95, 276-78). There is nothing in this record that persuades
me that waiting several days before spreadi ng and conpacting the
refuse created a possibility of spontaneous conbustion in the
new y deposited refuse (see Tr. |: 156).

There remains the issue of whether the Secretary proved its
case through an expert w tness, John Fredland. M. Fredl and
opi ned, based on testinony of Inspector Lauver and Respondent's
W tnesses, that it would not be possible for Respondent to
achieve a two-foot |layer, and that the refuse would end up
in layers as thick as four feet (Tr. 1: 187-89, 192-94, 202-03)°.

° allowed M. Fredland to testify at the hearing despite
Respondent's objections that his testinmony shoul d be excl uded
because the Secretary did not tinely identify himas a wtness
by October 11, 1994, as required in the notice of hearing.
Pursuant to ny pretrial orders in this case, the parties were
not required to exchange the nanes of w tnesses until a week
before the October 18, 1994 hearing. The Secretary did not
identify M. Fredland as a witness until Cctober 14.

There are four factors that should be considered in deciding
whet her to exclude testinony for failure to tinely conply with
pre-trial notice requirements: (1) the prejudice or surprise to
the other party, (2) the ability of the other party to cure the
prejudi ce or surprise, (3) the extent to which allow ng the
witness to testify would disrupt the orderly and efficient trial
of the case, and (4) the bad faith or willfulness in failing to
(Footnote. 5, continued)
conply with the pre-trial disclosure requirenents, DeMarines
v. KLM Royal Dutch Airlines, 580 F.2d 1193, 1201-02 (3d G r
1978)). Considering the above factors, | conclude that excl uding
M. Fredland' s testinony woul d have been unwarrant ed.




| note that on June 9, 1994, Respondent served inter-
rogatories on the Secretary requesting him anong other things
to, "ldentify all persons who possess know edge or information
rel evant to the above-captioned matter.” | do not interpret
this interrogatory as asking for the identification of any
expert witness that may be called to testify at trial. [If |
did interpret the interrogatory as covering the identity of
potential expert wtnesses, | may well have excl uded
M. Fredland' s testinony. |In part as the result of the instant
proceedi ng, | have changed ny prehearing orders to require the
exchange of the names of potential w tnesses, including experts,
at an earlier stage in the pre-trial process.
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Larry Kanour, Respondent's safety director, who saw the
piles in question on Cctober 13, 1993, testified that they
"probably" were four to six feet in height (Tr. 1: 173) and
that fromprevious drilling in the refuse pile he knew that
the conpany was able to conpact the material into two-foot
layers (Tr. |I: 173). Gven the state of the record I am not
sufficiently persuaded by Fredl and's testinony to concl ude that
the Secretary has nmet his burden of proving that Respondent
di d not conpact the refuse material into two foot |ayers. |
t herefore vacate Order No. 3710451 and the correspondi ng $1, 800
proposed penal ty.

Order Nos. 3710505 and 3710506 (Docket No. PENN 94-271)

On Novenber 3, 1993, Inspector Lauver returned to the

005 Pit (Tr. 1: 216). He observed two areas in which refuse
had been dunped several days earlier w thout being spread and
conpacted (Tr. |: 217, 240, 246).

As the result of his observations, Lauver issued
Order No. 3710505 all eging another "unwarrantable failure"” to
conply with "77.215(h) and Order No. 3710506, which alleged an
"unwarrantable failure” to comply with 30 CF. R "77.1713(a).
The latter regulation requires a exam nation of each surface
installation of a coal mne at | east once each shift. All
hazardous conditions nmust be recorded and corrected. The
gravanen of Order No. 3710506 was that a hazardous condition
had existed for several days at the 005 Pit due to Respondent's
failure to spread and conpact the refuse cited in O der
No. 3710505 and no record had been nmade of it.

Respondent readily admts that the procedures it followed
at its 005 refuse pit were the sane as when i nspector Lauver
visited it on October 13 (Tr 1: 254-55). Power Operating dunped
refuse in the left side of the pit at the beginning of each week,
dunped in the center of the pit during the m ddle of the week,
and in the right side of the pit at the end of the week (Tr. |
256). The conpany has been follow ng this procedure for at |east
33 years (Tr. |: 268, 272-73).

In the mddl e of each week Respondent began to spread and
conpact refuse dunped at the beginning of the week, which by
that tinme had dried significantly (Tr 1: 256-257). Indeed,
| nspector Lauver observed a bull dozer spreading and conpacting
material in an area of the git separate fromthose covered by
the order (Tr. [|: 226, 252)°.

°Al t hough Lauver's testinony suggests that the bulldozer was
spreadi ng and conpacting refuse as it was dunped, Respondent's

11



| vacate Order No. 3710505 for the sane reason that |
vacated Order No. 3710451. MSHA's regul ations do not require
that coal refuse be spread and conpacted i medi atel y upon bei ng
dunped at a refuse pile. Mreover, there is nothing in this
record that would | ead ne to conclude that a reasonably prudent
person famliar with the mning industry and the protective
pur poses of the standard woul d recogni ze that Respondent's
procedure for spreading and conpacting refuse violated "77. 215,
| deal Cenent Co., 12 FMSHRC 2409 (Novenber 1990). Al though
fire from spontaneous conbustion is a hazard at refuse sites,
| am not persuaded that such a hazard exists as a result of
an operator waiting several days for refuse to dry out before
spreadi ng and conpacting it.

Order No. 3710506 is vacated because its validity rests
on I nspector Lauver's assunption that the failure to spread
refuse as soon as it is dunped is a hazardous condition.
Since | am not persuaded that Respondent's procedure for
spreadi ng and conpacting refuse was hazardous, the conpany's
failure to take "corrective" action or record the existence
of the condition did not violate "77.1713(a).

Order No. 3710674/ C tation No. 3710675 (Docket PENN 94-247)

On Cct ober 20, 1993, MSHA | nspector Joseph Col ton was
i nspecting the areas | eading to and surroundi ng Respondent's
preparation plant (Exh. G5-A). At about m d-day he observed
an area in which the +5 refuse material was deposited and saw
what he believed was snoke comng fromthe refuse (Tr. I1: 202-
03, Exhs. Gl1-15, Order No. 3710674, block 8). The area from
whi ch the white substance was rising had a pungent odor simlar
to sulfur (Tr. I1: 206-07).

The +5 refuse is material that is too large to go through
the preparation plant and is separated fromthe coal and smaller

refuse by a rotary breaker (Tr Il: 203, 299). It consists of
shal e, siltstone, sandstone and sone inpure coal (Tr. Il: 299-
300). It felt hot to the touch of Colton's gloved hand (Tr. 11
204-06) .

Colton issued i mm nent danger Order No. 3710674, pursuant

evidence indicates that it never spread and conpacted refuse that
had been through the wash plant until it had several days to dry
out (Tr. 1: 265-66).

12



to section 107(a) of the Act. Shortly thereafter he issued
section 104(a) G tation No. 3710675 for the sane condition,

al I egi ng that Respondent violated "77.215(a), which requires
that refuse deposited on a pile be spread in |layers and be
conpacted in a manner so as to mnimze the flow of air through
the pile. MSHA proposed a $3,000 civil penalty for this
citation/order.

At I nspector Colton's suggestion, the +5 material was noved
to an enpty area near the preparation plant where it was spread
and conpacted (Tr. I1: 210, 272-73). Respondent's norma
procedure for handling +5 refuse is to deposit it on the ground
by the preparation plant for three to four days and then process

it a second tinme in order to recover residual coal (Tr. I1: 290-
92). It is then hauled to the 005 refuse pit where it is spread
and conpacted (Tr. Il: 317-18).

| vacate Citation No. 3710675 and the penalty proposed
t heref or because "77.215(a) does not specify a time period in
whi ch such refuse nust be spread in | ayers and conpact ed.
al so conclude that a reasonably prudent person famliar with
the mning industry and the purposes of the standard woul d not
necessarily conclude, on the basis on the instant record, that
Respondent's normal procedures for handling +5 refuse viol ated
the regul ati on.

In so finding, | credit the testinony of Respondent's
W t ness, John Foreman, over that of Inspector Colton in
concl udi ng that the white gaseous substance observed by Colton
was wat er vapor, rather than snoke, and the +5 refuse was not
on fire (Tr. Il: 295-303)." Inspector Colton believed that

‘I allowed M. Foreman and several other witnesses to
testify over the objections of the Secretary's counsel. These
W tnesses were not identified by Respondent in the prehearing
exchange. | reiterate ny conclusion that exclusion of such
W t nesses was not warranted, see discussion at pages 6-7, n.5,
herein. This is particularly true in view of the fact that |
of fered both sides the opportunity to reconvene the hearing at
a site agreeable to the parties to take additional testinony
in order to cure whatever prejudice either of them may have
suffered from"surprise" witnesses or exhibits (Tr. I1: 308-311).
Nei t her party has avail ed thenselves of this offer.

| acknowl edge that, while the Secretary's "surprise"
w tness and exhibits have little bearing on the outcone of
this case, M. Foreman's expert testinony is an inportant
factor in ny resolution of Ctation No. 3710675. It is his
testinony that persuades nme that no hazard was presented to
m ners by Respondent's procedures for handling +5 refuse.

13



m ners were reasonably likely to incur permanently disabling
injuries due to exposure to noxious gases emtted fromthe
snoking +5 refuse pile (Tr. 11: 221-22, Ctation No. 3710674,
bl ock 10).

| nspector Colton is a high school graduate and has been
trained as an electrical specialist by MSHA (Tr. 11: 32-36).
M. Foreman has a coll ege degree in geol ogical science and is
a consultant who permts, constructs and manages refuse piles
(Tr. I1: 295-299). | conclude that M. Foreman is better
qualified to render an opinion of the nature of the em ssions
fromthe +5 refuse pile than is Inspector Colton. Therefore,
| find that this record fails to establish that exposure to
the vapor fromthe +5 refuse exposed mners to a hazard.

Order No. 3710673: Unsafe haul age roads

Upon his arrival at the Leslie Tipple on Cctober 20, 1993,

| nspector Colton started to drive up a hill on the road | eadi ng
to the raw coal storage area (Tr. Il: 40-43, Exh. G6-A, road
"A"). At the base he noticed that the truck in front of him
was having difficulty negotiating the hill. It was noving very
slowy and its wheels were spinning (Tr. 11: 42).

Cctober 20 was the fifth straight day that it had rained at
the Tipple and the nmud on the road was approximately 18 inches
deep (Tr. 11: 46, 143-44, Exh. 21). Colton saw another truck
com ng down the hill which was travelling in short jerky nove-
ments, which indicated to the inspector that the driver was
trying to avoid a skid to the center of the road (Tr. I1: 43).
One of the drivers told Colton that he had observed anot her truck
slide sideways on the hill earlier that morning (Tr. 11: 49-50).

Colton drove to the scal e house at the preparation plant
to informplant manager John Soltis that he was issuing a with-
drawal order pursuant to section 104(d)(1) of the Act so as to
requi re Respondent to renmpove the accumul ated nmud fromthe roadway

(Tr 11: 51). As he was talking to Soltis, a front-end | oader
drove by the scale house and entered an area where it travelled
through five feet of water (Tr. 1l: 51-52, Exh. G 6A, area "E").

The i nspector issued 104(d) (1) Order No. 3710673 for both
these conditions. The order alleges a failure to conply with
30 CF.R "77.1608(a). The standard requires that dunping

14



| ocati ons and haul age roads be reasonably free of water, debris
and spill age.

Colton was particularly concerned about the possibility of
a collision between two trucks on the haul age road, at a point
where it intersected with another road (Tr. I1: 90-91). At the
other cited |l ocation he was concerned that a vehicle driver using

15



a fueling station adjacent to the scale house could drown in the
wat er i npounded by +5 refuse (Tr. 11: 70, 91-92, 116-17, 147,
151-54, Exhs. Gr-9).

Respondent concedes that it was having troubl e keeping the
haul age road free of mud, but suggests it was doing the best it
could. It had scraped the nud fromthe road with a front-end
| oader earlier that norning (Tr. 1l: 160). Power Operating
clains that the area in which water was allowed to accunul ate
south of the scal ehouse was not accessible to its vehicles. It
contends that all drivers had been told not to enter the area
(Tr. 11: 163, 166-67, 177-78, 192-93).

| affirmthis alleged violation as a "significant and
substantial" violation of "77.1608(a) with regard to both
areas and assess a $1,250 civil penalty. The Secretary has
not established that the violations in either area were the
result of Respondent's "unwarrantable failure"” to conply
with the regul ation.

| credit Inspector's Colton's testinony and find the
haul age road was not "reasonably free" of water and debris
and was in extrenely dangerous condition. Respondent recog-
ni zed that the wet conditions of the precedi ng days had made
t he road dangerous and took sone steps to elimnate the hazard
by pushing the nmud to the bottomof the road (Tr. 11: 190).
However, given the conditions observed by Colton, the conpany
obviously did not scrape the road often enough.

Respondent had know edge of the propensity for this road to
becone dangerously nuddy. Thus, it was incunbent upon Respondent
to assure that hazardous conditions did not recur before letting
vehicles use the road. Since it failed to do this, I find its
conduct negligent, although not sufficiently aggravated to
sustain a characterization of "unwarrantable failure."

G ven the conditions observed by Inspector Colton, | find,
however, that an accident resulting in serious injury was
reasonably likely and that these conditions were due to sone
consi derabl e degree of negligence on the part of Respondent. |
conclude that the gravity of the violation and Power Operating's
negligence in allowing it to occur warrant a $1, 250 penal ty.
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| also credit Inspector Colton's testinony that he
observed a front-end | oader travelling through the inpounded
water in the +5 refuse area. Further, | credit his testinony
that vehicle drivers using the fueling punp near the scal ehouse
wer e endangered by this accunul ati on of water.

VWiile | credit Respondent's testinony that it took steps
to prevent access to the accunul ated water, | concl ude that
these steps were insufficient, as evidenced by the direct obser-
vations of Inspector Colton. Since Power QOperating managenment
realized the potential hazard posed by the inpounded water, |
conclude that it was obligated to take nore concerted neasures
to preclude mners fromentering this area. The record does not
establish that Power Operating took neasures that woul d have
assured that all mners would stay out of inpounded water.

G ven the action taken by Respondent to warn its enpl oyees,
| conclude that its conduct does not rise to the |evel of
aggravat ed conduct, but was sufficiently negligent to warrant
the inmposition of the $1,250 penalty assessed for the violations
in both areas. The precautions taken by Power Operating to
prevent access to this area indicate its awareness that entry
into the inpounded water area was reasonably likely to result
in serious injury.

Order No. 3710704: Accumnul ati on of conbusti bl e
material in the old bucket shop

On Cctober 26, 1993, M. Colton inspected the old bucket
shop at Respondent's preparation plant (Tr. 11: 224). At the
north end of the shop is a door used by Respondent to bring a
front-end | oader partially inside the building for lubrication.
Three 275-gallon drunms of |ubricant and several snaller druns
were positioned by the door. There were oil soaked rags, wooden
cont ai ners, wooden pallets, grease and other conbustible
mat eri als around these druns of lubricant (Tr. I1: 225-228).

Fl uorescent lights, electrical sockets and an air conpressor
were also in this area. |Inspector Colton believed the conditions
posed a fire hazard and therefore issued Order No. 3710704,
pursuant to section 104(d)(1) of the Act, alleging a violation
of 30 CF.R %"77.1104. That standard prohibits the accunul ati on
of conbustible materials, lubricants and grease where such
substances can create a fire hazard.

VWhile | credit Inspector Colton's opinion that these
conditions at the north end of the bucket shop created a fire
hazard, | conclude that the Secretary has not proven that a fire
resulting in serious injury was reasonably likely. The record
al so does not establish that Respondent was hi ghly negligent
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inallowng this condition to exist. | therefore affirmthis
violation as a "non-significant and substantial™ violation of
section 104(a) of the Act. Applying the six criteria in
section 110(i) of the Act, | assess a $400 civil penalty.

Respondent had applied sonme oil-dry, a substance which
soaks up grease and oil, in front of the tanks and druns.
While it should have cleaned up the area better, | deemits
failure to do so constitutes a noderate degree of negligence.

| also conclude that the violation was not nearly as
serious as assunmed by the inspector. M. Colton was concerned
that a spark caused by a fault in an electrical circuit could

cause a fire (Tr. 11: 234). The record, however, does not
establish that such a spark was reasonably likely to occur, or
that it was reasonably likely to cause a fire (Tr. 11: 262-70,
287-93).

The i nspector also based his opinion of the |ikelihood of
fire on an assunption that hot vehicle exhausts would enter the
bucket shop (Tr. 11: 234). However, | credit the testinony of
Assi stant Pl ant Manager Gary Crago that the only vehicle entering
the north end of the bucket shop is a front-end | oader (Tr. 11

292). | further credit his testinony that this vehicle enters
the shop only half-way with the exhaust (the hottest surface on
the vehicle) outside of the building (Tr. I1: 289).

ORDER

Citation No. 3710524 is affirned as a significant and
substantial violation of section 104(a) of the Act and a
$1,500 civil penalty is assessed.

Ctation No. 3710673 is affirnmed as a significant and

substantial violation of section 104(a) of the Act and a
$1,250 civil penalty is assessed.
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Ctation No. 3710704 is affirmed as a non-significant
and substantial violation of section 104(a) and a $400 ci vil
penalty is assessed.

Order Nos. 3710451, 3710505, 3710506 and Citation
No. 3710675 and the correspondi ng proposed penalties are
vacat ed.

The assessed civil penalties in this matter shall be
paid within 30 days of this order.

Arthur J. Anthan
Adm ni strative Law Judge

Di stribution:

Theresa C. Timin, Esq., Ofice of the Solicitor,

U S. Departnent of Labor, 14480 Gateway Buil di ng,

3535 Market St., Philadel phia, PA 19104 (Certified Mail)
Janmes J. Sullivan, Jr., Esq., Kathyrn A Kelly, Esq.,

Pepper, Hamlton & Scheetz, P.QO Box 1709, 1201 WMarket
Street, Suite 1401, WI m ngton, DE 19899-1709 (Certified Mil)
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